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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      M.R.: 17/12 

                                U/s 125 of CrPC 

                 Smti Bharati Hazarika Baruah …………………… First party 

                                  v. 

                 Sri Atul Ch. Baruah ….…… Opposite party.  

Ld. Advocates:  

For Prosecution………. Sri B. Bora and another, Ld. Advocates.  

For Defence…… Sri Rupjyoti Baruah, Ld. Advocate 

Evidence Recorded on: 19.10.12, 23.06.16,  

Argument heard on: 18.08.17 

Judgment delivered on: 08.09.17 

                                                    J U D G M E N T 

1. The case of the first party ,  Smti Bharati Hazarika Baruah is that the 

Opposite Party, Sri Atul Ch. Baruah is her husband. On 14.10.1981, she 

got married with the second party. She stated that her two offspring had 

died and at present she is living in her parental home. She stated that in 

the year 1995, second party performed second marriage. Thereafter, 

second party started to subject physical and mental torture upon her, but 

somehow she tolerated the tortures. She stated that on 14.04.12, after 

committing physical torture upon her, second party drove her out of her 

matrimonial home. Since then, she is living in her parental home, but 

second party did not enquire about her well-being. She stated that second 

party is a retired person and he was Nayak in the Army. She stated that 

second party receives Rs. 12,000/- to 13,000/- as monthly pension and he 

even has 20/25 bighas of land. She stated that she has no income of her 

own. She stated that the Opp. party has children through his second wife. 

She stated that she usually fall ill and hence, she sought monthly 
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maintenance of Rs. 10,000/- (Rupees ten thousand) only per month from 

the second party.  

2. The OP, in his written statement has admitted the fact that the first party 

is his wife, but he has denied all the allegations of torture or ill treatement. 

He has stated that as the first party could not bear any child, she, herself, 

encouraged him to marry another woman. Hence, in order to extend his 

family line, he married another woman. However, the first party, without 

having any justification, had left his house on her own wish. He is ready to 

accept her again.  Hence, he is not liable to maintain her.  

3. The first party has adduced two witnesses, including herself. But the OP 

did not adduce any evidence, from his side. Heard arguments. 

4.  POINTS FOR DETERMINATION: 

a. Whether the  first party, Smti Bharati Hazarika Baruah is the wife of the 

Opposite Party, Sri Atul Ch. Baruah? 

b. Whether the first party has refused to live with the Opposite Party, without 

sufficient reason? 

c.  Whether the Opposite Party,  had neglected to maintain the first party, as 

alleged? 

d. Whether the opposite party has sufficient income to maintain his wife? 

e. Whether the first party is unable to maintain herself? 

 

 

DISCUSSION AND DECISION BASED ON REASON: 

5. PW1, Smti Bharati Hazarika Baruah has stated in her examination-in-chief 

that she lodged this case against her husband Sri Atul Ch. Baruah for 

seeking maintenance. She stated that on 14.10.1981, she got married with 

the second party. After marriage, she lived with her husband. She stated 

that her two offspring had died and at present she is living in her parental 

home. She stated that in the year 1995, second party performed second 

marriage. Thereafter, second party started to subject physical and mental 

torture upon her, but somehow she tolerated the tortures. She stated that 

on 14.04.12, after committing physical torture upon her, second party 

drove her out of her matrimonial home. Since then, she is living in her 

parental home, but second party did not enquire about her well-being. She 

stated that second party is a retired person and he was Naik in the Army. 
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She stated that second party receives Rs. 12,000/- to 13,000/- as monthly 

pension and he even has 20/25 bighas of land. She stated that she has no 

income of her own. She stated that the second party has children through 

his second wife. She stated that she usually fell ill and hence, she sought 

monthly maintenance of Rs. 10,000/- (Rupees ten thousand) only per 

month from the second party.  

6. In her cross-examination, she has stated in her cross-examination that she 

had lived with Sri Atul Ch. Baruah as a family for about 34 years. She 

stated that the house of the opposite party is located at Kokajan Kamar 

Khatowal Gaon, Jorhat and he has been living along with his second wife 

and their children. She stated that opposite party has two children from 

the second wife and one of them, is girl and her name is Sagarika Baruah 

and she is of 16 years of age and another one is boy, namely, Samujjal 

Baruah and he is doing his B.Sc. She stated that her husband was an army 

personnel. She stated that during his service period, he was deputed 

various places. She stated that she lived with the opposite party for two 

years and in due course, she remained in her mother-in-law’s house. She 

denied the suggestion that the fact of death of her two children is false. 

She stated that she did not submit the documents relating to the death of 

her children in the case. She denied the suggestion that after marriage, 

she remained infertile and that was why her husband provided her 

treatment in many places, but she could not give birth to any child. She 

stated that Rina Baruah is the wife of her elder brother in law. She stated 

that her husband brought another woman in the year 1995, but he did not 

marry her. She stated that her husband was serving in ONGC in the year 

1995. She stated that her husband got retired from Army in the year 1988. 

He worked in ONGC for about 6 months. She stated that he has not been 

engaged with any job since 1995 and since then, he has been living on his 

pension money. She denied the suggestion that in the year 1995, for the 

purpose of extending family line, and with the consent of her ,  her 

husband married Banti Dutta as per social norms, on being arranged by 

Smti Rina Baruah. She denied the suggestion that her husband married 

Banti Dutta as she is unable to borne out any offspring. She stated that 
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she was in her husband’s house in the year 1995 and she was there as not 

to cause destroy of her family. She stated that in the month of October, 

1995, a boy child was borne out from the second wife of his husband and 

a girl child was also born out in the year 1997. She stated that from the 

year 1995 till when she left her husband’s house, she was living together 

with Banti Das for the sake of homage of her family. She stated that her 

parents passed away in the year 1980. Thereafter, she came to her house 

which is located in Pasigaon and again she returned to Jorhat from there. 

She stated that she informant the Gaonburha of Jorhat, Sri Atun Ch. Bora 

and other members of family regarding the tortures committed upon her 

by her husband and the second wife of her husband. She stated that she 

was given a paper by Atun Ch. Bora, but she did not see the said paper in 

the case. She stated that she did not inform the matter in Jorhat PS and 

she became alone there.  She stated that on 16.04.12, she came back to 

his father’s house from his husband’s house. She stated that on 14.04.12 

she was badly being tortured. She stated that the date on which date she 

came back from his husband’s house is written as 14.04.12 in her case 

and she also stated that she might forget the date. She denied the 

suggestion that she was not tortured by opposite party as told by her and 

she was not being drove out from the house of her husband. She denied 

the suggestion that on the occasion of Bihu, she came to her house to 

stay for about 2 months from her husband’s house on her own wish and 

with the permission of her husband. She stated that on the day when she 

came, she came to the bus stand in an auto and her husband gave her 

money and fare and told her to leave his house for ever. She denied the 

suggestion that opposite party did not tell her to leave his house for 

entirely. She stated that on the day which she came from her husband’s 

house, she spent the night in the house of Hemen Barua and on the next 

day, she came to her house. They told her not to come. She stated that 

she had come to her father’s house which is located at Jamuguri. She 

stated that her husband never ever enquired about her well-being. She 

denied the suggestion that after she reached to her parental house, her 

husband enquired about her. She stated that there was two brothers in 
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the house of Jamuguri, Pasigaon and the remaining three (3) brothers stay 

at Kusuntola. She stated that Prahlad Hazarika is her eldest brother and he 

stays in Kusuntola. She stated that Prahlad Hazaraka has two (2) sons and 

his wife has passed away. She stated that before her coming from Jorhat, 

his wife died. She stated that one of his sons, works outside and the 

remaining one was studying in Dibrugarh. She stated that the expenses of 

study of her elder brother’s sons are provided by Prahlad Hazarika. She 

denied the suggestion that Prahlad Hazarika kept her forcibly to look after 

her house. She denied that suggestion that her husband tried to contact 

with her over phone, but Prahlad Hazarika did not allow him to contact 

with her over phone. She stated that she was living in the house of her 

husband as wife from the year 1995 till 2012, but he used to torture her 

during the period of her stay. She stated that her husband worked as Naik 

in the Army. She denied the suggestion that her husband receives Rs. 

12,000/- (Rupees twelve thousand) only as pension money and his 

pension has got increased. She stated that she did not submit documents 

relating to the lands of her husband in the case. She denied the 

suggestion that she does not know where the lands of her husband are. 

She denied the suggestion that her husband does not have any cultivable 

land except his base land. She denied the suggestion that her husband 

does not have any other income except his pension money. She denied 

the suggestion that her husband cannot provide her Rs. 10,000/- as 

maintenance as sought by her. She denied the suggestion that she on her 

own wish had left her matrimonial house and that is why her husband is 

not compelled to provide any maintenance to her. She stated that she 

does not want to go with her husband even if he wants to bring her as she 

has fear of her life. She denied the suggestion that on being instigated by 

her elder brother, she lodged a false case so as to incommode her 

husband.  

7. PW2, Sri Prahlad Hazarika has stated in his examination-in-chief that the 

first party is his sister. He stated that his sister was married with the 

opposite party as per social custom and Hindu religion. He stated that the 

house of opposite party is located in Kakjan, Jorhat. He stated that after 
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marriage, her sister and opposite party lived as husband and wife. He 

stated that some differences and quarrels were continued between them, 

but at first he did not notice on it. He stated that everything was fine after 

marriage. He stated that in the year 1986, her sister borne her first 

offspring, but unfortunately the infant had died and again the second baby 

had got degenerated. He stated that she was provided treatment. 

Thereafter, the relationship between both sides got worsen. He stated that 

her sister did not tell him about the fact due to shame. He stated that her 

sister came to her house in a physically weak state. He stated that 

opposite party brought another woman without the consent of her sister 

and when her sister raised objection relating to that, opposite party told 

her to die. He stated that opposite party brought another woman in the 

year 1995 and as per his knowledge the name of the lady is Banti. He 

stated that after bringing her, they started to live as husband and wife. He 

stated that army personnel cannot perform second marriage and when he 

told about this to the opposite party, the relations between him and the 

opposite party got worsen. Thereafter, he stated her sister to live 

amicably. He stated that the second wife of opposite party borne children. 

He stated that her sister used to look after the children. He stated that the 

girl was reading in Higher Secondary and the boy was doing his Degree. 

He stated that opposite party and the second wife committed torture upon 

his sister. He stated that the son of the second wife had beaten his sister, 

but his sister tolerated all these. Thereafter, the torture got out of control 

and there was no situation for living there for her. He stated that in the 

month of April, 2012 opposite had committed badly torture upon the first 

party over the issue of not working the household work. He stated that 

she was beaten before Bihu. On 14.04.12 she was badly tortured and on 

16.04.12 she came to Jamuguri. Thereafter, she came to their house 

which is located at Pasigaon. He stated that after coming to their house, 

though at first she did not tell them about the matter, but later on, she 

told them everything openly. He stated that at present she has been living 

in his house and in the house of his younger (middle) brother. He stated 

that she lives mostly in his house and there is a hospital situated near to 
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his house and he himself provided her treatment. He stated that his wife 

had died and his eldest son is in Medical College . He stated that his sister 

does not want to go in the house of opposite party. He stated that she is 

living with him as to keep alive her life. She feared of her life. He stated 

that he is a pensioner. He stated that opposite party worked in Army in 

Group-A. He stated that he probably got retired in the year 1989 to 1990. 

He stated that opposite party told her sister that opposite party gets more 

pension money than him. He stated that at present opposite party gets 

approximately more than 18,000/- per month. He stated that opposite 

party has around 16 bighas of cultivable land and he earns a good income 

from cultivation. He stated that he somehow he manages to lead his life 

with the pension money and his sons are still continuing their studies.  

8. In his cross-examination, he stated that he worked in army for 24 years 

and he got retired in the year 1996. He stated that he remained outside 

Assam mostly in relation to his service.  He stated that he used to visit his 

sister’s house once in a year. He stated that in early time, he did not know 

completely regarding the fact of torture committed upon his sister. He 

stated that when she came in the year 2012, then they came to know 

completely about the matter. He stated that he has been living in 

Kusumtola after building his house since 2007 and their original house is 

situated at Pasigaon. He stated that he has been living at Kusumtola in his 

house since 2007. He stated that mostly he lives alone and one part of the 

house was given in rent. He stated that he did not see the incident which 

had occurred in Jorhat. He denied the suggestion that he did not submit 

the documents regarding the illness of his sister in the case. Later on, he 

stated that the medical documents were not submitted in the case. He 

stated that he did not see himself whether the lady, namely, Banti has 

been married as per social norms by the opposite party or not. He denied 

the suggestion that opposite party married the second wife as per social 

norms with the consent of his sister. He stated that no case has been 

lodged in the police station regarding the torture committed upon his 

sister. He stated that he did not inform the Gaonbura of Jorhat himself, 

but his sister made him aware about the matter. He stated that neither he 
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saw the land property of the opposite party nor the documents of it. He 

stated that he did not see the documents of pension of the opposite party, 

but he knows that opposite party receives more pension money than him. 

He denied the suggestion that as his sister has no offspring and as to keep 

alive his clan, opposite party married another woman and opposite party 

only receives Rs. 12,000/- as pension money and opposite party does not 

have any land property. He denied the suggestion that in the month of 

Bohag, 2012, the first party came for touring to his house and as for his 

convenience he kept his sister in his house. He denied the suggestion that 

as his sister came on own wish, she is not entitled to get maintenance. He 

denied the suggestion that he did not convey the phone call of opposite 

party to his sister and did not allow her to contact with the opposite party. 

He denied the suggestion that he deposed false evidence in the interest of 

his sister.      

          APPRECIATION OF EVIDENCE: 

9. At the outset, it is relevant to mention that the fact that the first party 

Smti Bharati Hazarika Baruah, is the legally married wife of the OP, Sri Atul 

Ch. Baruah, has not been denied by the OP. This fact has been admitted 

by the OP in his written statement. 

10. The first party(PW1), in her evidence has clearly stated that the opposite 

party, with whom she had married on 14.01.98, had married or eloped 

with another woman in the year 2005, and since then he had started to 

inflict torture upon her, mentally and physically. The fact of second 

marriage has been admitted by the OP, in his written statement. However, 

he took the plea that as because, the first party could not bear any child, 

even after medical treatment at various places, she herself, encouraged 

him to marry another woman, and therefore, he had married another 

woman in the year 1995. But, when this was out as suggestion , the first 

party had denied it, in her cross examination. Even if it is believed, for 

argument sake, that the first party could not bear a child, this cannot be 

any justification for marrying or eloping with another woman, during the 

lifetime of   the first wife, just for the sake of extending one’s generation. 
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This itself, amounts to mental torture on the first party, which gave 

justification for her to leave the matrimonial house.  

11. She also stated, in her cross examination, she had continued to live with 

her husband along with Smti Banti Dutta( second wife) from 1995 till 

2012, in order to protect the prestige of her family. But she was subjected 

to lot of totrue by her husband on 14.4.12. It cannot be said that as she 

had statyed with her husband from 1995 till 2012, i.e after the second 

marriage or elopement of her husband, she had encouraged her husband 

to bring in another woman in her marital life, which no woman would like 

to happen.  

12. PW2, has also stated that the OP had brought another woman, without 

the consent of his sister(PW1), and when his sister raised objection, the 

OP had beaten her.  

13. The OP did not adduce any evidence to substantiate his assertions, made 

in his W.S, even when sufficient time was given to him.  

14. Hence, in the light of the evidence on record, I find that the first party had 

left the matrimonial house, as she had faced harassment and torture from 

her husband. 

15. PW1, in her evidence, has stated that the OP did not maintain her and 

took care of her, after she had come to her parents’ house for good. There 

is nothing in the evidence on record to show that the OP has been 

maintaining her.  

16. The first party has also stated, in her evidence, that she has no income 

source, while the OP is a retired Army personnel, and he had retired from 

the post of Nayak in Army. This fact has not been denied by the side of 

OP, during cross examination of PW1. Further, she has asserted that her 

husband (OP) has landed property of about 20 to 25 bighas of land.  

17. As the OP, had retired as a Nayak of Indian Army, it is clear that he is 

drawing pension from the Govt. Though, it is not established as to how 

much he gets money as pension per month, but it has increased after 7th 

Pay Commission hike.   



10 
 

 

18. In the light of the above, I am of the considered view that the OP has 

neglected to maintain his wife/ first party, and hence, is liable to maintain 

u/s 125 CrPC. 

19. Considering the income of the OP, as a retired Army personnel, he is able 

to maintain the first party. At the same time, it cannot be over looked that 

his second wife with him, and they have children to be maintained as well.  

20. Considering all aspects, I direct the OP, Sri Atul Ch. Baruah to pay 

Rs.5000/-(FiveThousand  Rupees) to the first party, Smti Bharati Hazarika 

Kshetry , per month, from the date of this order. Furthermore, considering 

the fact that the first party has been staying in her parents’ house and that 

she has been getting interim maintenance, I am of the view that allowing 

maintenance from the date of this order will be appropriate. 

21. The judgment/ final order is pronounced in the open court on this 08th  of 

September, 2017. The judgment/ final order is prepared under my hand 

and seal of this Court. 

22.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 

                                              

 

 

 

 

 

 

 


